 Response to DNR Statement of Need and Reasonableness in the Matter of Proposed Adoption of Aquatic Plant Management Rules
Submitted by Minnesotans for Healthy Lakes


October 17, 2008

Minnesotans for Healthy Lakes

1000 Westgate Dr. Ste. 252
St. Paul, MN 55114-1067

(651) 265-7840
www.mnhealthylakes.org 

Summary

Minnesotans for Healthy Lakes (MHL) is a group of Minnesota lakeshore property owners and other stakeholders who believe that our lakes should be kept in a clean, healthy, useable fashion for our families and friends, free of excessive invasive aquatic plants.  We recognize and acknowledge that Minnesota lakes are a public resource, but we also believe that as lakeshore property owners, we have the right to maintain our shorelines in a manner that provides for enjoyment without environmental degradation.  

We have worked with the Department of Natural Resources for years to attempt to obtain, or maintain, reasonable rules that balance the rights of lakeshore property owners with the obligation we all have to protect our precious water resource. The continuing spread of invasive species of aquatic vegetation (e.g., Eurasian Water Milfoil and Curly leaf Pondweed) through an ever-increasing number of Minnesota water bodies, some 20 years after they were first observed here, is a strong indication that the overly-conservative rules enforced by the DNR are simply failing to protect our waterways. This failure is being followed by the invasion of zebra mussels and other exotic invasive species, against which the DNR has yet to develop effective strategies.
Hundreds of concerned lakeshore property owners have communicated with the Department of Natural Resources (DNR) and the Minnesota Legislature since the DNR first proposed changes to the Aquatic Plant Management (APM) rules in 2003.  By and large, the DNR has not altered, compromised, or considered the input of lakeshore property owners and their representative groups, such as Minnesotans for Healthy Lakes (MHL). The DNR has pushed forward with the changes to the APM administrative rules as originally conceived in 2003.  

Overall, our concerns with these proposed wholesale changes to the APM rules are myriad.  See attachment # A, entitled “Minnesotans for Healthy Lakes Response to DNR Division of Ecological Services Proposed Aquatic Plant Rule Changes.” for a detailed response to the proposed rules. Items shown in red express our concerns with the specific language of these  rules. 
We will focus our discussion here in the following eight areas: 
I.)      The need for new rules to further restrict aquatic plant treatment has not been conclusively demonstrated.    
II.)      The DNR has not demonstrated the need to limit control of invasive species to 15% of the littoral area.  
III.) These rules are excessively conservative.  
IV.) There is insufficient justification to repeal the Grandfather provision of the APM rules. 
V.)       Fighting invasive weeds via variances or Lake Vegetation Management Plans is not a viable approach to combating invasive species.  

VI.) Inspection and Enforcement costs are likely to increase under these rules. 

VII.) The DNR has already implemented the proposed new rules.  

VIII.) The proposed rules seek to include control over shore land usage that is not within the scope of these aquatic plant rules.  
The following discussion will show that the DNR has failed to demonstrate either the need or the reasonableness of these proposed rules. 

Discussion: 

I.) The need for new rules to further restrict aquatic plant treatment has not been conclusively demonstrated.   
A.) The SONAR lists several purposes or “needs” for amending the rules. 

“[I]nvasive aquatic plants are spreading to more lakes each year, crowding out native aquatic plants and creating recreational nuisances,” (SONAR, p.5). 
While we emphatically support the need to control the spread of invasive aquatic plants, the SONAR fails to demonstrate how the proposed rules will do anything to alleviate this problem.  To the contrary, the proposed rules will further limit the abilities of lake associations and property owners to combat invasive plants.  Property owners and lake associations usually treat lakes – which are public resources – at their own expense.  We fail to see how any language in the proposed rules does anything to better control invasive exotic species, which have been overtaking state lakes at a rapid pace. 

Furthermore, the DNR has largely ignored public input and concerns. In the SONAR the DNR summarizes that 17 out of 18 public comments called for greater efforts to control invasive aquatic plants or eliminate barriers for invasive species control (SONAR, p. 3).  Yet this “win-win” solution proposed by the majority of interested citizens to solving one of the biggest issues facing Minnesota lakes is dismissed in one paragraph in the SONAR: 

“The DNR considered more liberal control limits for invasive aquatic plants when developing the proposed rule changes, but ultimately determined that this approach was problematic due to the variety of lake types, complexity of relationships between native and invasive aquatic plants, and risks to water quality and habitat posed by liberal control measures.  Where invasive aquatic plants are present, they often occur with native plants and the relative abundance of each varies considerably.  In some lakes, Eurasian watermilfoil or curly leaf pondweed may be present but may not reach the problem levels commonly associated with these species. Excessive control in these situations could create the type of disturbance that allows invasive plants to increase at the expense of native plants . . .” (SONAR, p. 11).  

B.) A second rationale used by the DNR in justifying its proposed rule changes is the growth in lakeshore development. We believe these concerns would be more appropriately addressed in amendments to shore land management rules, rather than aquatic plant management rules. Further metro-area lakes have been fully developed for years and simply do not form a justification for these restrictive rules changes.  The argument that lakeshore development is a justification for these proposed rules has not been substantiated in the SONAR.

C.) The DNR cites a loss of fish species on some unnamed metro area lakes as a rationale for the proposed dramatic rule change, yet their “evidence” does not prove cause and effect, and apparently consists of a mere oral “survey” of DNR field personnel.  

“Surveys have also documented functional extirpations (i.e., absence of species in targeted surveys) of blackchin shiners, blacknose shiners, and banded killifish in several metro-area lakes that have likely suffered aquatic plant habitat degradation (personal communication, Ray Valley, DNR fisheries research biologist) (emphasis added).”  (See SONAR, p. 9).

The DNR utterly fails to prove that chemical and/or manual removal of invasive and native plants from near-shore areas of some metro lakes has caused loss of fish population.  Are lawn fertilizers or highway and road runoff the proximate cause of these purported losses in some fish populations?  Has the DNR conducted scientific studies to see if insecticides used for mosquito control in these metro-area lakes are actually the cause of this purported drop in a few fish species?  The use of this anecdotal evidence to support the need for and reasonableness of the proposed rule changes is sharply lacking in scientific approach.  What the SONAR claims, may very well be a mere spurious relationship. (See SONAR, p. 9).

Additionally, the SONAR fails to cite peer-reviewed research outside DNR internal surveys that prove that chemical and/or manual removal of near-shore aquatic plants – either invasive or native – has caused “functional extirpations . . . of blackchin shiners, blacknose shiners, and banded killfish in several metro-area lakes. …”  Furthermore, the research cited to show the importance of aquatic plants to bird and mammal nesting and feeding is, curiously, largely from the 1970s, and even cites a study from 1941.
  

D.) The DNR also claims that the number of permits requested has increased sharply since 1997 and uses this as a justification for tightening control. (See SONAR, p. 5).  In fact, these figures are falsely reported, and do not justify a need for changes to the rules.   Here are the correctly reported numbers:  

Prior to 1997, automatic unattended aquatic plant control devices (AUAPCDs) did not require a permit.  AUAPCDs account for 1825 or 55% of the total increase in permits of 3300 between the years 1996 and 2007.  In the year 2000, there were 10,000 properties permitted for aquatic plant management.  This figure was 11,512 in the year 2007.  This is only a 2% annual increase in permitted properties.  Further, AUAPCDs account for about 800 of the 1,512 new properties permitted since 2000.  Therefore, only 700 of the new permitted properties since 2000 were for the use of aquatic herbicides.  This is only 1% per year increase in permits for herbicidal treatment.  This is hardly justification to implement these restrictive rules! These figures are from the April 2008, Staff Report 43 from the Minnesota DNR Division of Ecological Resources.  

II.) The DNR has not demonstrated the need to limit control of invasive species to 15% of the littoral area. 

A.) The rule provision limiting control to 15% of the littoral area of a lake was implemented in 1976 to apply to native species. It was not based upon science and was acknowledged as an arbitrary and very conservative limit at that time. Fast forward 30 years and we see this 15% limit being applied to invasive species, which weren’t even on the radar screen in 1976. Neither the rules nor the SONAR demonstrates the need or scientific justification for this extrapolation. In both Legislative testimony and at recent public meetings, the DNR has admitted that this proposed 15% rule is very conservative and is merely “intuitive.” To limit the treatment of invasive species to this arbitrary and conservative limit is highly contradictory to the stated objective of controlling invasive species more effectively.  

B.) The DNR has been far too conservative in its approach to combating aquatic invasive species and has failed to deal adequately with the problem. The number of Minnesota lakes infested by Eurasian watermilfoil has increased from one lake in 1987 to 212 infested lakes in 2008, and this number grows yearly!  

C.) The DNR has failed to understand and/or acknowledge that available herbicidal technology allows invasive species to be treated selectively while causing minimal damage to native aquatic plants. 
D.) The proposed rules do not clearly establish the need to control invasive aquatic plants. All evidence shows that the proliferation of invasive aquatic plants poses a serious threat to the health of Minnesota lakes.  More recent studies indicate that whole-lake treatment of Eurasian watermilfoil may reduce invasive species, when the herbicides are used according to manufacturer’s instructions, while allowing native aquatic plants to thrive.  Conversely, overly-conservative whole lake treatments have usually failed to meet their objectives. (Attachment I)
E.) As the SONAR states, “Invasive aquatic plants, particularly Eurasian watermilfoil and curlyleaf pondweed, have presented additional challenges to the APM program.  These species can out-compete native aquatic plants and form mats on the water surface that hinder recreational use (Smith and Barko 1990; Madsen et al. 1991).”  (SONAR, p. 10).

In other words, one the greatest current threats to the use and health of Minnesota’s lakes are invasive species.  Lakeshore property owners, lake associations, anglers, boaters, and other Minnesotans should be very troubled by the DNR’s lack of an effective or even an intelligible plan to combat invasive aquatic plants yet, inexplicably, they use the combating of invasive plants as a rationale for the rule changes. 

F.) The SONAR raises doubts and concerns about chemical treatment of milfoil as a means of controlling invasive weeds. This is a curious justification for the DNR’s position.  The DNR’s testimony to the Legislature and stakeholder groups regarding the proposed rule changes has consistently argued that the rule changes are needed to better combat invasive plants such as Eurasian watermilfoil.  This is a serious contradiction.  
G.) The DNR is given more power and control over APM permits under the proposed rules, to achieve what it calls “flexibility,” yet the DNR’s track record in combating invasive plants is poor at best.  What MHL and other groups have called for is greater ability for lake associations to combat invasive aquatic weeds that have been overtaking and spreading among Minnesota lakes.  

H.) Should not more objective research first be done before pushing through changes to the rules that would limit the ability of lakeshore property owners and lake associations to treat invasive aquatic plants?  The DNR has been “studying” Eurasian watermilfoil in Minnesota lakes for over 20 years, and yet no definitive course of action to stem its spread has come forward.  We believe that external, unbiased experts are needed to assess this situation and their advice then acted upon by the DNR.  (Reference Attachments # D, E, F, G, & H).
III.)  These rules are excessively conservative.  
A.) The APM practice of the past several decades for treating individual lakeshore properties has been to routinely allow treatment
of 100 ft. of the individual shoreline, or the full width of the shoreline, whichever is less. The proposed rule would reduce this to 100 ft. of an individual’s shoreline or one-half the shoreline, whichever is less.  Property owners who have been permitted at 100 ft. for decades are rightfully asking, “What has changed on my lake and on my shoreline that warrants cutting my permit in half?”  The simple answer is that nothing has changed except the desire for administrative convenience on the part of the DNR.

Extensive experience has shown that approved and properly applied aquatic plant control herbicide products provide for safe and selective management of aquatic plants.  Selective management will allow for a thinning of aquatic plants within a permitted area, not a denuding of aquatic plants from lake bottoms.  These proposed rules attempt to impose very precise restrictions on the treated area and will make it extremely difficult and sometimes impossible to achieve acceptable aquatic plant management results.  This is due to the inherent dilution and dispersion characteristics of herbicides, combined with the ability of the aquatic environment to rapidly and completely overgrow these small control areas within a very short period of time-days or weeks- not months.  

B.) The use of a hypothetical model as shown on pp. 24-25 of the Sonar, is not a scientific justification for this rule change.  To the best of our knowledge and belief, there has never been a case in Minnesota in which the full shoreline has been treated and the 15% rule not breached. This being the case, the DNR has had to reach for a theoretical model rather than an actual case study to support their case, which is hardly a valid scientific approach. 

C.) Excessive control of shoreline footages is redundant to the 15% littoral rule.  This creates an intuitive conservative limit on top of an intuitive conservative limit, and is untenable. 
D.) Throughout the SONAR, the unique individual circumstances and characteristics of lakes are used as rationale for the rule changes.  Yet, the proposed rules seek to enshrine into law a 15% littoral area rule for invasive species that would dramatically impact the grandfathered lakes.  (See DNR Report: Proposed Aquatic Plant Management Rule Changes, Jan. 7, 2008, p. 8-9; and SONAR, throughout).   

In fact, external experts testify that a fixed conservative limit on treatment is deleterious to the diversity of lake ecosystems.  Again, reference Attachments D, E, F, G & H. 
IV.) There is insufficient justification to repeal the Grandfather provision of the APM rules. 

Lakes that treat in excess of the 15% treatment level, so-called “grandfather clause” lakes, were granted this exemption in 1976 due to their demonstrated good stewardship of their lakes, prior to this rule going into effect.  See Table 1 on P. 28 of the SONAR. These lakes have been fully developed for decades and have been treating as much as 65% of the littoral area. They are among the healthiest in the metro area, in terms of water quality, fishing, and recreational use. The DNR has acknowledged in legislative hearings that their primary concern here is that property owners on other lakes hold up the Grandfathered lakes as examples when they argue for more than 15% treatment. 
This proposed rule change is merely for the DNR’s administrative convenience, and they have failed to show its need or reasonableness for the stated purposes.  
V.)       Fighting invasive weeds via variances or Lake Vegetation Management Plans is not a viable approach to combating invasive species.  
A.) The variance  process is not an effective means for controlling invasive species and has not worked on several lakes. We challenge the use of the variance process to achieve the degree of control that should be the standard in combating invasive species.  Indeed, language that enables  the fight against invasive aquatic plants should be in the rule itself and not  tie this fight up in the cumbersome and time-consuming variance process, which adds cost and time in already short field seasons.  
B.) Lake Vegetation Management Plans (LVMP’s) are time consuming and expensive to develop, usually taking 2 or more years. Normally, outside consultants are required to develop them, at property owner’s expense.  The aquatic plant inspections alone would require significant expenditures by lake associations.  For example, an inspection required for a LVMP typically costs more than $10,000 for lakes around 800 acres.  LVMP’s must be approved by the DNR, and history has shown that approval is contingent on a lake association’s adoption of the Department’s very conservative treatment standards regardless of the consultant’s original findings and recommendations. 

This is an unnecessary burden on property owners.
VI.) Inspection and Enforcement costs are likely to increase under these rules. 

It is a very questionable assumption that DNR enforcement costs will not increase if these rules are adopted. We believe the contrary to be the case, as tighter standards typically require more inspection and enforcement. Indeed, the SONAR anticipates greater enforcement.  (See Proposed Rules, 6280.0250, Subp. 7). These costs of course would be passed on to the taxpayers.

In addition, anecdotal evidence and common sense suggests non-compliance (i.e., “vigilantes”) with the APM program will increase as permitting becomes more restrictive.  Coupled with proposed increases in fees, which are just now entering the rulemaking process – (and which could go as high as three times their current levels) – a large increase in non-compliance with the program is likely to occur.  Furthermore, thousands of lakeshore property owners are frustrated with the DNR’s lack of attention to their concerns and rights regarding changes to the APM rules.  

We should recall that when the DNR lowered APM permitting fees in the 1990s, the stated rationale was that the fees were so high that it was spurring non-compliance with the APM program.  (SONAR pg. 3).
VII.) The DNR has already implemented the proposed new rules.  

Too often in recent years, the DNR has failed to give valid, science-based reasons for rejecting and/or restricting permits.  These proposed rules are a furtherance of this disturbing practice.  The spread of invasive aquatic plants in Minnesota lakes will continue under these new rules.  In our experience, lake associations and lakeshore property owners seeking APM permits from the DNR to combat these destructive plants have been too often restricted or denied.  A survey by MHL of dozens of lakes and hundreds of APM permit holders conducted in 2007 demonstrates that the DNR has already been implementing the proposed new APM rules. Reference Attachments B & C.
This is disturbing information for any citizen of a democracy.  The DNR has already started rolling back the amounts that they are allowing to be treated, consistent with the new limits, before the proposed APM rules changes have been approved via the administrative law process. 
VIII.) The proposed rules seek to include control over shore land usage that is not within the scope of these aquatic plant rules.

Part 6280.1000 of the proposed rules deals with variances. As stated earlier, we believe the DNR should be actively undertaking, sponsoring and encouraging projects that advance the research and evaluation of invasive aquatic plant control. The variance process is not proactive and, in fact, discourages such activities by lake associations.  

Item E in this part, provides that the commissioner may require “practical and feasible measures to mitigate the adverse effects on aquatic habitat as a condition of an APM permit that includes a variance”. Measures may include, but are not limited to, reduction in the number or size of docks and other water-oriented structures, removal of shoreline riprap and retaining walls”. These measures are unreasonable and are well beyond the realistic scope of an APM rule. The SONAR merely regurgitates the rule language, offering no useful or scientific justification for this provision other than the usual comment – “the DNR would have more flexibility”.
Conclusions:

For the reasons stated above, we urge the Administrative Law Judge to disapprove the APM program rule changes as currently drafted.  They are not reasonable nor are they necessary and the DNR, in the statement of Need and Reasonableness, has failed to prove that these rule changes meet these critical requirements.  Under current law, the DNR has all the necessary legal authority to continue to administer the APM program, without making them more restrictive.  

The DNR missed a golden opportunity to use the rule-making process to strengthen the state’s control of invasive aquatic plant species and improve the overall quality of our lakes.  The Department could/should have created a diverse panel of qualified representatives, that worked together to craft a rule reflecting the varied way in which our lakes are used and enjoyed.  Instead, the Department chose to largely act alone, ignoring public input and science, to develop a restrictive rule based on “staff intuition.”  Their so-called “stakeholder listening sessions” were a mockery.
If adopted, these rules will further limit lakeshore owner’s ability to control nuisance aquatic plants. And, it must be emphasized here, that lakeshore owners pay the bill for controlling aquatic plants in Minnesota lakes to the benefit of all lake users. The DNR’s role is not proactive or supportive – it is regulatory.  Outside of stocking fish, the DNR really has no comprehensive lake management program.  And that, is unfortunate for us all.
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� Muskrats are not harvested for their fur at anywhere near the levels they were in 1941.  Furthermore, there is anecdotal evidence that muskrats actually undermine shoreline stability.  Here, the DNR has used obsolete and irrelevant data to support their case.  
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